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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 
Response to Amendment 

Claim 26 is canceled. 

Claim Objections 

Claims 27-39 are objected to because of the following informalities: claims 27-39 
depend on a canceled claim. Appropriate correction is required. 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 2 1(2) of such treaty in the English language. 

Claims 25, 27, 29-32, 34-44 and 46-51 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Anderson et al US patent 6,200,347 Bl. 

Anderson et al disclose an intervertebral disc (see Fig. 11B and col. 1, lines 10-11) 
comprising a cancellous body (73, see col. 17, lines 45-48) with first and second ends, a plurality 
of holes extending between the ends (see Fig. 1 IB), two cortical end caps (70) having receiving 
regions, and a plurality of cortical struts (7). The receiving regions are the plurality of holes (5), 
the bearing surface is the surface created at each hole along the thickness of each cortical cap and 
the end is the part created at the rim top surface of each hole cap. 
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Regarding claim 41, it has been held that the recitation that an element is capable of 
performing a function is not a positive limitation but only requires the ability to so perform. It 
does not constitute a limitation in any patentable sense. 

In order to be given patentable weight, a functional recitation must be supported by 
recitation in the claim of sufficient structure to warrant the presence of the functional language. 
In re Fuller, 1929 CD. 172; 388 O.G. 279. 

The claims disclosed above are given their broadest reasonable interpretation. In re 
Pearson, 181 USPQ 641 (CCPA 1974). 

Regarding claim 27, the struts has been entered in opening 5 by pushing the struts 
through the opening 5. Therefore, it has been press fitted into the opening. 

Regarding claims 29 and 30, see col. 3, lines 21-23 and col. 48, lines 35-41. 

Regarding claims 31 and 32, the cancellous bone is the osteoconductive material (see col. 
17, lines 45-48). Natural bone promote the growth of bone tissue. 

Regarding claims 36-38, see Figs. 24, 25 and 10. 

Regarding claims 39 and 41, the whole structure is capable of distributing the forces 
exerted to the implant. It has been held that a claim is anticipated if each element of the claim is 
found, either expressly described or under principles of inherency, in a single prior art reference, 
or that the claimed invention was previously known or embodied in a single prior art device or 
practice. Kalman vs. Kimberly-Clark Corp., 218 USPQ 789. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U S C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 28, 33, 45 and 52-53 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Anderson et al US Patent 6,200,347 Bl . 

Anderson et al discloses the invention substantially as claimed. However, Anderson et al 
does not disclose a cap having a recess that does not extend completely through the end cap and 
a body having a cylindrical shape. 

Anderson et al teaches in another embodiment (see Fig. 10) an implant comprising a 
cylindrical shape. 

At the time the invention was made, it would have been an obvious matter of design 
choice to a person of ordinary skill in the art to change the rectangular shape to a circular shape 
and discloses a recess region in the cortical cap that does not extend completely through the end 
cap because Applicant has not disclosed that the circular shape and the recess that does not 
extend completely through the end cap provides an advantage, is used for a particular purpose, or 
solves a stated problem. One of ordinary skill in the art, furthermore, would have expected 
Applicant's invention to perform equally well with the rectangular shape and the recess that does 
not extend completely through the end cap because the rectangular shape will promote 
osteoinductivity and cellularization, provides stability, mechanical strength and the holes 
extending completely through the end cap will keep the implant attached together. 

Therefore, it would have been an obvious matter of design choice to modify the 
Anderson et al to obtain the invention as specified in claims 28, 33, 45 and 52-53. 
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Response to Arguments 

Applicant's arguments filed 3/08/04 have been fully considered but they are not 
persuasive. 

The new limitations entered in claims 25 and 41 still read on the previous prior art. 

The first and second cortical end cap are shown in Fig. 1 IB (see attachment). The 
bearing surface has been interpreted as the surface created at each hole along the thickness of 
each cortical cap and the end is the part created at the rim top surface of each cap hole (see 
attachment). Finally, it is clearly shown in Fig. 1 IB that the struts bear against at least a portion 
of the bearing surface. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1. 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 



examiner should be directed to Alvin J Stewart whose telephone number is 703-305-0277. The 
examiner can normally be reached on Monday-Friday 7:00AM-5:30PM(1 Friday B-week off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine McDermott can be reached on 703-308-21 11. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




Alvin Stewart 



May 19, 2004. 



